I am not  persuaded by  the  testimony presented by   the   respondent,   that
the tongue acted as a derail   switch.    The  testimony is   uncbntroverted  that
there  was  a rail  car sitting  on the main track  and   if  pushed   the   car would
not have derailed,  rather  it  would have  proceeded   in  the direction of  the
shaft.   (Tr.   149).    Although   the  tongue could.be   used   to   derail   a  car,   it
was not  being used as a-derail   switch.     Therefore,   I   find   that   there  was   a
violation and the citation  is  affirmed,

Penalty Assessment

The bulk of the testimony  in this matter went   to   the   issues   of
respondent's negligence and   the gravity of the violation.

The shaft gates  are kept  closed except when   the  conveyance   ia  at   the
collar and  there  are signs   posted  saying  to keep   the  door   shut.   (Tr.   135),
The rails  are on  leveled  ground  and  it would be  highly   improbable   that   a
rail car would roll  into  the   shaft  on  its  own.     It   would   take  two   or  more
people  or a tieavy piece  of  equipment   to push  a car   into   the  shaft.     Even
then,   respondent offered testimony to the effect   that' a  car could   not  roll
through  the  shaft  gates  which   are made   from 'quarter  inch   steel   and
completely cover the shaft.   (Tr.   136 and  153).

For  the  reasons  stated   above,   I conclude  that   the   possibility  of  an
accident  steeming  from this  violation would be  remote.     If  an  accident were
to occur,  however,   it  could  be   serious   in nature   and   affect   up  to-thirteen
miners.   (Tr.  24).   -If find   that  the  appropriate  penalty, for  this  violation
is  $100.00

Citation No. 151099

Citation no.   151099 alleges  a violation of  a mandatory safety  standard
30 C.F.R.   57.12-68,  which provides  that:  "Transformer  enclosures   shall  be
kept  locked  against  unauthorized entry."

The sole  issue  is whether   the  transformer enclosure  was  "locked11   as
defined by the standard.

The facts are undisputed.     The  transformer   enclosure   consisted  of  a
chain link  fence 5 to 7 feet  high which was   stretched .and   tied   to   the
corner posts.   (Tr.   27 and  141).    The  chain link   fence  was   attached   to   the
four corner posts with wire.   (Tr.  34).

^Mr.   Aragon issued the citation based on his  belief   that  57.12-68
requires  that   there be a gate   that   is   locked  and   that hooking  a  piece   of
wire to hold the chain link  to   the  post did  not  meet   the   requirements   of
the  standard.   a supply   car  parked  on   the   track
